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STATEMENT OF APPELLATE JURISDICTION 
The Utah Supreme Court has appellate jurisdiction over this appeal from a final 
order in a formal adjudicative proceeding before the Utah State Tax Commission 
pursuant to Utah Code Annotated § 78-2-2(3)(e)(ii). The Utah Court of Appeals has 
appellate jurisdiction over this appeal pursuant to the Utah Code Annotated § 78-2a-
3(2)(j), and based upon the transfer order of the Supreme Court dated November 5, 
2003. 
STATEMENT OF ISSUES 
1. Whether the failure of a sole check signer for a corporation, which corporation is 
apparently being managed successfully by another, to specifically monitor the payment 
of withholding taxes constitutes reckless disregard of known or obvious risks relating to 
the nonpayment of such taxes. (This issue was preserved during argument at the 
formal hearing before the Tax Commission. See hearing transcript, pages 91-92 and 
96, (Record at 313-314 and 318)). 
1. Whether the payment of encumbered collateral proceeds to a secured creditor 
constitutes the preferring of another creditor over the state sufficient to support the 
assessment of a personal penalty against a corporate officer (This issue was 
preserved during argument at the formal hearing before the Tax Commission. See 
hearing transcript, pages 86-87, (Record at 308-309)). 
I 
2. Whether Mr. Stevenson's conduct in this case supports a "reasonable cause" 
defense to the penalty against Mr. Stevenson. (This issue was preserved during 
argument at the formal hearing before the Tax Commission. See hearing transcript, 
page 89, (Record at 311)). 
STANDARD OF REVIEW 
Issues in this appeal relating to the proper definition of the term "willfulness" and 
"reckless disregard" are challenges to the legal conclusions of the Tax Commission, 
and are subject to de novo review. (Utah Code Annotated §63-46b-16(4)(d)) and 
Rvkoffv. U.S.. 40 F3d 305 (9th Cir. 1994). 
DETERMINATIVE STATUTES 
Utah Code Annotated §59-1-302. (Included in Appendix) 
STATEMENT OF THE CASE 
Procedural History 
This case started with a Petition for Redetermination which was filed by Mr. 
Stevenson following a personal non-payment penalty assessment against him in 
connection with unpaid state withholding tax obligations of Tower Communications, Inc. 
The Petition for Redetermination was submitted to the Appeals Division^of the Utah 
State Tax Commission on August 9, 2002. A formal hearing on the Petition was 
conducted before the Commission on August 13, 2003. The Findings of Fact, 
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Conclusions of Law, and Final Decision of the Commission, which upheld the penalty 
assessment, were issued by the Commission on August 18, 2003. The present case is 
an appeal from such Final Decision. 
Statement of Facts 
Appellant does not dispute the factual findings contained in the final decision of 
the Tax Commission, and believes that such findings are an essentially accurate 
reflection of the circumstances underlying this case. 
Mr. Stevenson, the Appellant, was the secretary/treasurer and one-third owner of 
Tower Communications, Inc.. (hearing transcript at page 9; Record at 231). The 
corporation failed to file and pay its state withholding tax returns during the second, 
third, and fourth quarters of 2000. (hearing transcript at page 66; Record at 228). Mr. 
Stevenson had exclusive check signing authority for the company, but was not 
employed or compensated by the company, and was not responsible for nor involved in 
its daily business operations, (hearing transcript at pages 16-22; Record at 238-240). 
The day-to-day management and operations of the company were controlled entirely by 
Mr. Ken Steckelberg, the company's president. (Id.). 
Mr. Steckelberg reviewed all company bills and directed the preparation of all 
checks for Mr. Stevenson's signature. (Id.). Mr. Stevenson, who maintained separate 
full-time employment unrelated to Tower Communications, visited the company's office 
about once a month, and signed checks which had been prepared under the direction 
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of Mr. Steckelberg. (hearing transcript at pages 21-24; Record at 243-246). Mr. 
Stevenson did not carefully review the checks when signing them, and also did not 
review any supporting documentation, because no documentation was provided by Mr. 
Steckelberg. (Id.). 
This check signing procedure was followed during each of the three quarters for 
which the taxes were not paid. During the same time period, Mr. Steckelberg gave 
repeated assurances of the financial health and stability of the company, (hearing 
transcript at pages 19-20; Record at 241-242). In late November 2000, Mr. Stevenson 
was alerted by third parties to concerns about the company's finances, (hearing 
transcript at page 23; Record at 245). He then set out to verify Mr. Steckelberg's 
representations of "all's well" by directly reviewing company financial records, (hearing 
transcript at pages 23-26; Record at 245-248). Upon his determination that the 
company's finances were not being properly managed, including his discovery, in 
November 2000, that taxes were not being paid, Mr. Stevenson, with the concurrance 
of the third business owner, Bret Cherry, fired Mr. Steckelberg terminated business 
operations, and undertook to liquidate available assets for the benefit of creditors, 
according to their legal priorities, (hearing transcript at pages 26-27; Record 
at 248-249). 
In order to accomplish this liquidation, Mr. Stevenson was required to expend 
significant funds from his own personal resources in order to acquire certain claims 
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against Tower Communications which were precluding the recovery the company's 
largest account receivable, (hearing transcript at pages 37-38; Record at 259-260). 
Upon resolving such issues, all proceeds from the outstanding accounts were remitted 
to the Bank of Utah, which held and was actively asserting a first-priority security 
interest in all the liquidated assets of the company, (hearing transcript at pages 39-40 
and Exhibit P-7; Record at 261-262 and 38-42) 
SUMMARY OF ARGUMENT 
The criteria set forth in Utah Code Annotated §59-1-302(7)(b) which were found 
by the Tax Commission to support the personal assessment of a penalty against Mr. 
Stevenson for failure to pay withholding taxes were that Mr. Stevenson: 
(a) made a voluntary, conscious, and intentional decision to prefer other 
creditors over the state government; and 
(b) recklessly disregarded obvious or known risks, which resulted in the 
failure to collect, account for, or pay over the tax. 
Mr. Stevenson does not meet these criteria for establishing "willful conduct" for 
the following reasons: 
1. Payment of collateral proceeds to a secured creditor bank does not 
constitute a "voluntary, conscious, and intentional decision to prefer other creditors over 
the state", but are, rather, a recognition of the prior rights of the bank to the designated 
assets based upon the existence of the bank's prior lien. 
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2. Mr. Stevenson's failings on connection with the financial affairs of Tower 
Communication were, at worst, negligent. 
There is no evidence to suggest that Mr. Steckelberg's mismanagement or 
failure to prepare appropriate checks were either known or obvious, or that Mr. 
Stevenson's reliance on Mr. Steckelberg's management abilities or on his 
representations regarding the financial condition of the company were unreasonable. 
When the risk became apparent, Mr. Stevenson took steps to replace management and 
terminate business operations in order to avoid the perpetuation of the problems which 
he discovered. All of these steps were taken immediately upon Mr. Stevenson's 
discovery of the company's tax delinquency and financial problems. 
ARGUMENT 
INTRODUCTION 
In order to justify the assessment of a personal penalty against Mr. Stevenson 
based upon the failure of Tower Communications to collect, account for, and pay over 
to the State the tax obligations which are the subject of the presently pending 
assessment, Utah Code Annotated § 59-1-302 requires a showing that Mr. Stevenson 
was both a "responsible person" within the meaning of the statute, and that he "willfully" 
failed to account for and pay over the subject tax obligations. 
Mr. Stevenson does not dispute the finding that he was a "responsible person", 
within the meaning of the statute, but does dispute the findings of willful failure in 
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connection with his conduct relating to Tower Communications' withholding tax 
payments. 
I. Mr. Stevenson's Conduct Relating to the Financial Control of Tower 
Communications does not Constitute a "reckless disregard of obvious or 
known risks." 
As indicated by the undisputed facts in this case, Mr. Stevenson was not deeply 
involved in the business operations of Tower Communications. He did have exclusive 
check-signing authority, but such authority was exercised by simply signing groups of 
checks presented to him by Mr. Steckelberg, the company's president and operating 
manager, without reviewing either the individual checks or any supporting 
documentation. His proceeding in such a manner was based upon the continuing 
representations of Mr. Steckelberg that the company was in good financial condition 
and all operations were proceeding normally. With the benefit of hindsight, it is now 
easy to conclude that Mr. Stevenson's reliance upon Mr. Steckelberg's representations 
was not well founded. However, such conduct does not amount to the reckless 
disregard of obvious or known risks because there is no evidence to suggest that Mr. 
Steckelberg's mismanagement was either known or obvious. When risks are neither 
known nor obvious, being unaware of them does not constitute reckless disregard, in 
re Premo, 116 B.R. 515, 534 (Bankr. E.D. Mich 1990) 
In support of the Commission's conclusion that Mr. Stevenson's conduct met the 
"reckless disregard" standard, the Commission, after finding that Mr. Stevenson learned 
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of the tax deficiency in approximately November 2000, (Commissioner Decision at p. 2, 
paragraph 8) cites "Petitioner's failure to realize that withholding taxes were not being 
paid over a span of three quarters" as the basis for it's determination that Mr. 
Stevenson acted in reckless disregard of obvious or known risks. This analysis 
suggests that the fact of Mr. Stevenson's unawareness of the tax deficiency, regardless 
of the cause of such unawareness, is a sufficient basis for a finding of reckless 
disregard. Case law which has defined the standard upon which the finding of reckless 
disregard should be based is not consistent with this result. 
Courts have consistently ruled that negligent conduct is not a sufficient basis 
upon which to find a willful failure in connection with the payment of withheld taxes. 
Denbov. U.S.. 988 F2d 1029, 1033 (10th Cir. 1993); Brown v. U.S.. 552 F. Supp. 622, 
644 (N.D. III. 1982), citing Feisty. U.S.. 607 F2d 954, 957 (Ct. CI. 1979) 
The case of Hammon v. U.S., 21 Ct.CI.14 (Ct. CI. 1990), contains an excellent 
discussion of the differing factual scenarios that yield differing results in connection with 
the issue of "reckless disregard". In Hammon. the court finds reckless disregard by a 
corporate officer who gave financial control over his company to an individual who had 
a known history of disregarding tax liabilities, but declined to find reckless disregard by 
the same corporate officer who hired a different financial advisor in another company 
and, even though taxes became delinquent in the second company as well, "had no 
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reason to be wary of tax nonpayment risk" at the time the delinquencies arose. ]d at 
30. 
The basic elements of negligence include the existence of a duty of care, the 
breach of that duty, and the existence of damages flowing from such breach. The 
findings of the Tax Commission in this case are a textbook example of negligence. The 
Commission impliedly found that Mr. Stevenson had a duty to monitor the checks that 
were being signed to make sure that payments were being made for withholding taxes, 
even though he was unaware of anything in Mr. Steckelberg's conduct that would have 
raised his suspicions, and specifically found that he failed to meet that duty, and that 
the taxes were not paid as a result of such failure. Without something more to meet the 
element of "an obvious or known risk", the facts support only a finding of negligence, 
and the commission's finding of reckless disregard should be reversed. 
II The Payment of the Proceeds of Encumbered Collateral to a Secured 
Creditor is not a Proper Basis for a Finding of Preferring a Creditor over 
the State for Purposes of a Personal Penalty Assessment. 
Even though there is no case law in the State of Utah which construes the 
meaning of the phrase "preferring a creditor over the state" for purposes of personal 
penalty assessments, the concept embodied in the phrase is discussed in In re Premo. 
The bankruptcy court in In re Premo. and other courts which have construed the 
"preferring a creditor" concept, have uniformly held that payments of encumbered 
collateral to secured creditors do not constitute an impermissible preference of another 
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creditor over the taxing entity. In re Premo, 116 B.R. at 535, citing Slodovv. U.S.. 436 
U.S. 238 (1978) and Brown v. U.S.. 591. F2d 1136, 1141 (5th Cir. 1979). The uniform 
interpretation of the provision relating to preferring a creditor over the state, which 
excludes the payment of encumbered collateral to secured creditors, should be 
followed by the court in this case. 
Ill Under the Facts and Circumstances of the Present Case, "Reasonable 
Cause" Exists to Deny the Assessment of the Personal Penalty Against 
Mr. Stevenson. 
The case of Finlevv. U.S.. 123 F.3d 1342 (10th Cir 1997), deals with issues 
similar to those raised in this case, but in the context of the assessment of a federal 
penalty relating to non-payment of corporate trust taxes. In Finlev, the 10th Circuit Court 
of Appeals recognizes a "reasonable cause" defense to the assessment of a personal 
penalty against an individual who acts reasonably and responsibly in connection with 
tax obligations of a company in which he was a responsible party. 
The court's holding in Finlev is that "reasonable cause sufficient to excuse a 
responsible person's failure to pay withholding taxes should be limited to those 
circumstances where (1) the taxpayer has made reasonable efforts to protect the trust 
funds, but (2) those efforts have been frustrated by circumstances outside the 
taxpayer's control." Mr. Stevenson believes that his conduct in the present case, 
including his efforts to determine the true financial conditions of the company as soon 
as he became aware of concerns, and his immediate action to terminate Mr. 
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Steckelberg and close the business rather than incur further liabilities, meets the 
"reasonable cause" standard articulated by the 10th Circuit Court of Appeals, and also 
believes that such standard should be adopted and applied in this case. 
CONCLUSION 
Based upon all the facts and circumstances of the present case, which 
demonstrate an absence of any the criteria identified by statute to establish 
impermissible "willful conduct" on the part of Mr. Stevenson with respect to the non-
payment of tax obligations by Tower Communications, and which also demonstrate 
"reasonable cause" for Mr. Stevenson's actions in this case, Mr. Stevenson respectfully 
requests that the assessment made against him be reversed. 
DATED this ^ day of August, 2004. 
Noel/S. Hyd£ 0 ' 
5926 S. FASHION POINTE DR., SUITE 200-D 
S. OGDEN, UT 84403 
Attorneys for Eric Stevenson, Appellant 
n 
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ADDENDUM 
UCA§ 59-1-302 
Utah Code Annotated, Section 59-1-302 
59-1-302. Penalty for nonpayment of certain taxes — Jeopardy 
proceedings. 
(1) The provisions of this section apply to the following taxes in this title: 
(a) a tax under Chapter 10, Part 4, Withholding of Tax; 
(b) a tax under Chapter 12, Part 1, Tax Collection; 
(c) a tax under Chapter 12, Part 2, Local Sales and Use Tax Act; 
(d) a tax under Chapter 12, Part 3, Transient Room Tax; 
(e) a tax under Chapter 12, Part 4, Resort Communities Tax; 
(f) a tax under Chapter 12, Part 5, Public Transit Tax; 
(g) a tax under Chapter 12, Part 6, Tourism, Recreation, Cultural, and 
Convention Facilities Tax; 
(h) a tax under Chapter 13, Part 2, Motor Fuel; 
(i) a tax under Chapter 13, Part 3, Special Fuel; and 
G) a tax under Chapter 13, Part 4, Aviation Fuel. 
(2) Any person required to collect, truthfully account for, and pay over any 
tax listed in Subsection (1) who willfully fails to collect the tax, fails to truthfully 
account for and pay over the tax, or attempts in any manner to evade or defeat any 
tax or the payment of the tax, shall be liable for a penalty equal to the total amount 
of the tax evaded, not collected, not accounted for, or not paid over. This penalty 
is in addition to other penalties provided by law. 
(3) (a) If the commission determines in accordance with Subsection (2) that 
a person is liable for the penalty, the commission shall notify the taxpayer of the 
proposed penalty. 
(b) The notice of proposed penalty shall: 
(i) set forth the basis of the assessment; and 
(ii) be mailed by registered mail, postage prepaid, to the person's last-known 
address. 
(4) Upon receipt of the notice of proposed penalty, the person against whom 
the penalty is proposed may: 
(a) pay the amount of the proposed penalty at the place and time stated in 
the notice; or 
(b) proceed in accordance with the review procedures of Subsection (5). 
(5) Any person against whom a penalty has been proposed in accordance 
with Subsections (2) and (3) may contest the proposed penalty by filing a petition 
for an adjudicative proceeding with the commission. 
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(6) If the commission determines that the collection of the penalty is in 
jeopardy, nothing in this section may prevent the immediate collection of the 
penalty in accordance with the procedures and requirements for emergency 
proceedings in Title 63, Chapter 46b, Administrative Procedures Act. 
(7) (a) In any hearing before the commission and in any judicial review of 
the hearing, the commission and the court shall consider any inference and 
evidence that a person has willfully failed to collect, truthfully account for, or pay 
over any tax listed in Subsection (1). 
(b) It is prima facie evidence that a person has willfully failed to collect, 
truthfully account for, or pay over any of the taxes listed in Subsection (1) if the 
commission or a court finds that the person charged with the responsibility of 
collecting, accounting for, or paying over the taxes: 
(i) made a voluntary, conscious, and intentional decision to prefer other 
creditors over the state government or utilize the tax money for personal purposes; 
(ii) recklessly disregarded obvious or known risks, which resulted in the 
failure to collect, account for, or pay over the tax; or 
(iii) failed to investigate or to correct mismanagement, having notice that 
the tax was not or is not being collected, accounted for, or paid over as provided by 
law. 
(c) The commission or court need not find a bad motive or specific intent to 
defraud the government or deprive it of revenue to establish willfulness under this 
section. 
(d) If the commission determines that a person is liable for the penalty under 
Subsection (2), the commission shall assess the penalty and give notice and 
demand for payment. The notice and demand for payment shall be mailed by 
registered mail, postage prepaid, to the person's last-known address. 
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Final Decision of Tax Commission 
ERIC STEVENSON, 
Petitioner, 
BEFORE THE UTAH STATE TAX COMMISSION 
) FINDINGS OF FACT, 
) CONCLUSIONS OF LAW, 
) AND FINAL DECISION 
) 
v. 
TAXPAYER SERVICES DIVISION 
OF THE Ul AH STATE TAX 
COMMISSION, 
Respondent. 
) Appeal No. 
) 
) Account No. 
) 
) Tax Type: 
) 
) Judge: 
02-1472 
Z33950 
Personal Penalty 
Phan 
Presiding: 
Palmer DePaulis, Commissioner 
Jane Phan, Administrative Law Judge 
Appearances: 
For Petitioner: 
For Respondent: 
Noel S. Hyde, Counsel for Petitioner 
Eric Stevenson 
Gale K. Francis, Assistant Attorney General 
Stan Allen, Assistant Director, Taxpayer Services Division 
Karen McPherson, Tax Compliance Agent 
STATEMENT OF THE CASE 
This matter came before the Utah State Tax Commission for a Formal Hearing on August 5, 2003. 
Based upon the evidence and testimony presented at the hearing, the Tax Commission hereby makes its: 
FINDINGS OF FACT 
1. The assessment in question is a personal penalty assessment, made against Petitioner for the unpaid quarterly 
withholding taxes of Tower Communications, Inc., a Utah corporation in which Petitioner was both part owner 
and officer. 
2. The periods at issue are the second, third, and fourth quarters of 2000. 
3. In 1999, Petitioner, organized Tower Communications, Inc. ("Tower"), with Brett N. Cherry ("Cherry"), and 
Ken Steckelberg ("Steckelberg"). Each organizer was issued a one-third ownership in Tower Petitioner 
retained his one-third ownership until Tower was closed 
4 Throughout Tower's existence, Petitioner held the position of Secretary/Treasurer. In addition, Petitioner was 
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the sole authorized signer on the company's checking account. As such, Petitioner was ultimately responsible 
for processing all company payments. Tower's bookkeeper would prepare all checks and bring them to 
Petitioner for his signature. Petitioner acknowledges that he signed checks for Tower without reviewing 
invoices or company records. 
5. The bookkeeper had not prepared and submitted to Petitioner, for his signature, checks for the withholding tax 
payments for the three quarters at issue. Petitioner claims that even so he was unaware that the taxes had not 
been paid However, Petitioner was the only person who could sign a check for payment of the taxes 
6. During the period at issue Petitioner worked flill time at the Bank of Utah as a loan officer and his office was 
not at the same location as Tower's place of business. Petitioner did visit Tower's offices, approximately once 
per month during the period at issue. 
7. Steckelberg held the position of President and managed the day-to-day operations of Tower. 
8. Petitioner would occasionally ask Steckelberg about the finances of Tower and dui ing the period at issue was 
told that everything was fine. He became concerned when he heard of problems from third parties and he asked 
Steckelberg for more specific information sometime around November 2000. He was not satisfied with 
Steckelberg's answers at this point so he went to Tower's office and had an accountant review the financial 
records of the business. At that point he learned of the tax deficiency as well as other financial problems. 
Petitioner and Cherry then dissolved the business and terminated Steckelberg. 
9. Quarterly withholding taxes were properly filed and paid by Tower in 1999 and the first quarter of 2000. 
However, beginning with the second quarter of 2n00, Tcwer ceased filing its quarterly returns oi paying the 
withholding tax. 
10. In an effort to see that the Bank of Utah loan was paid, Petitioner spent $ 15,000 of his own ftinds to recover the 
largest outstanding account receivable owed to Tower. This receivable was from "Nextlink. Nexthnk owed 
Tower more than $80,000 but would not pay because Tower had not paid several subcontractors working on the 
project Because this posed a financial risk for Nextlink, Nextlink was unwilling to pay Tower until the 
- 2 -
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subcontractors' claims were resolved. Using the $15,000, Petitioner personally purchased the claims of the 
subcontractors, which held potential lien rights against Tower. Once Petitioner acquired the claims of the 
subcontractors and released Nextlink, Nextlink paid the amount owed to Tower, although it apparently went 
directly to the Bank of Utah to satisfy that line of credit. The Bank of Utah line of credit was secured by the 
accounts receivable. 
11. In October of 2001, all of Tower's quarterly withholding tax forms for 2000 were filed, but remained unpaid. 
Petitioner was later assessed the personal penalty for the total amount of the company's unpaid withholding tax 
liabilities. 
APPLICABLE LAW 
Utah Law provides for a personal penalty assessment for a company's unpaid withholding tax liabilities. 
It is listed in Utah Code Ann. §59-1-302 and provides in pertinent part: 
(1) The provision of this section apply to the following taxes in this title: . . .(g) 
withholding tax . . . 
(2) Any person required to collect, truthfully account for, and pay over any tax 
listed in Subsection (1) who willfully fails to collect the tax, fails to truthfully 
account for and pay over the tax, or attempts in any manner to evade or defeat any 
tax or the payment of the tax, shall be liable for a penalty equal to the total amount 
of the tax evaded, not collected, not accounted for or not pdid over. This penalty is 
in addition to other penalties provided by law . . . 
(7)(a) in any hearing before the Commission and in any judicial review of the 
hearing, the commission and the court shall consider any inference and evidence 
that a person has willfully failed to collect, truthfully account for, or pay over any 
tax listed in Subsection (1). 
(b) It is prima facie evidence that a person has wjllfully failed to collect, truthfully 
account for, or pay over any of the taxes listed in Subsection (1) if the commission 
or a court finds that the person charged with the responsibility of collecting, 
accounting for or paying over the taxes: 
(i) made a voluntary, conscious, and intentional decision to prefer 
other creditors over the state government or utilize the tax money for personal 
purposes; 
(ii) recklessly disregarded obvious or know risks, which 
resulted in the failure to collect, account for, or pay over the tax; or 
(iii) failed to investigate or to correct mismanagement, having 
notice that the tax was not or is not being collected, accounted for, or paid over as 
provided by law. 
- 3 -
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CONCLUSIONS OF LAW 
Petitioner was a person responsible for paying over the withholding tax and willfully failed to pay over 
the withholding tax such that the personal penalty was properly assessed pursuant to Utah Code Ann. §59-1-302 for the 
three quarters at issue. 
DECISION AND ORDER 
The facts in this matter were not significantly in dispute. The Commission considered and weighed all 
of the evidence presented and made its findings based thereon. 
The statute imposing this penalty, Utah Code Ann. §59-1-302, provides for the penalty against: 1) any 
person required to collect, truthfully account for, and pay over any tax; and that person 2) willfully fails to collect the tax, 
fails to truthfully account for and pay over the tax, or attempts in any manner to evade or defeat any tax or the payment of 
the tax. 
Thus, first the Commission must consider whether Petitioner is a person responsible for the collecting, 
accounting or paying over the tax. Petitioner was an owner of the business, as well as an officer and director. In addition 
Petitioner was clearly responsible for paying over the tax as he was the only person in the business that had the authority 
to sign the check for the tax payment or for any other expenses. Clearly he was in a position of financial responsibility in 
the business and is a responsible person required to account for and pay over the tax for purposes of the statute. 
As the Commission determines that Petitioner is a responsible party for purposes of Utah Code Ann. 
Sec. 59-1 -302 (2) the Commission turns to the second question of whether Petitioner willfully failed to pay over the tax to 
the Tax Commission. The statute at 59-1-302(7) provides three scenarios, of which only one need be met, where it is 
prima facie evidence that a person has willfully failed to collect, truthfully account for, or pay over any of the taxes. The 
scenarios that are relevant in this matter or as follows: (i) a "responsible" party who made a voluntary, conscious, and 
intentional decision to prefer other creditors over the state government or utilize the tax money fof personal purposes; or 
(ii) a responsible party who recklessly disregarded obvious or know risks, which resulted in the failure to collect, account 
for, or pay over the tax. Upon review of the facts in this case, Petitioner's actions were prima facie willful pursuant to 
- 4 -
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Utah Code Ann. Sec. 59-1-302(7). 
The Commission finds that Petitioner recklessly disregarded obvious risks that resulted in the failure to 
pay over the tax. As noted above Petitioner was the only person in the business who was authorized to sign checks on the 
business bank account and clearly he had authority to review all financial documents pertaining to the business. This is 
not a case where one business partner signed checks for payment of taxes, but unbeknownst to him they were held back 
by another partner and not mailed to the taxing agency. In this case checks were not presented to Petitioner for his 
signature and Petitioner did not sign checks for withholding tax payment for the period at issue. Petitioner knew he was 
rh«^  only one authorized to sign checks on the account, so he knew that if he was not signing the checks taxes were not 
being paid. Petitioner claims he did not realize that the taxes were not being paid. However, Petitioner's failure to 
realize that withholding taxes were not being paid over a span of three quarters, demonstrated a willful failure to fulfill 
that responsibility considering the circumstances in this matter. Again, as an officer of the company and the sole signer 
on Tower's checks, Petitioner had a duty to investigate the situation as it developed and attempt io correct the problem. 
Rather than fulfill this duty, Petitioner recklessly chose to remain unaware of the problem Such reckless disregard of an 
obvious risk that withholding taxes were not being paid demonstrated Petitioner's willful failure to pay over Foyer's 
withholding taxes. 
The personal penalty assessment against Petitioner was appropriate on the basis of his reckless 
disregard of obvious risks alone. Moreover, Petitioner made a voluntary, conscious, and intentional decision io prefer the 
Bank of Utah over the state of Utah when he was able to obtain payment on Hextlink's obligation to Tower. 
Based upon the foregoing, the Tax Commission finds that the personal penalty assessment against 
Petitioner for unpaid withholding taxes for the period of the second through fourth quarters of 2000 is proper It is so 
ordered. 
DATED this / & day oi^a^Qd7, 2003. 
Jan£ Phan \ 
Administrative Law Judge 
A-7 
Appeal No. 02-1472 
BY ORDER OF THE UTAH STATE TAX COMMISSION: 
The Commission has reviewed this case and the undersigned concur in this decision. 
DATED this /J[_ day of j^U^^C^fim^. 
Pam Hendrickson 
Commission Chair 
Palmer DePaulis 
CoTnmissioner 
Notice of Appeal Rights: You have twenty (20) days after the date of this order to file a Request for Reconsideration 
with the Tax Commission Appeals Unit pursuant to Utah Code Ann. §63-46b-13. A Request for Reconsideration must 
allege newly discovered evidence or a mistake of law or fact. If you do not file a Request for Reconsideration with the 
Commission, this order constitutes final agency action You have thirty (30) days after the date of this order to pursue 
judicial review of this order m accordance with Utah Code Ann. §§59-1-601 and 63-46b-13 et. seq. 
JKP/02-1472 doc 
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BEFORE THE UTAH STATE TAX COMMISSION 
Eric Stevenson, : Appeal # 02-1472 
vs . : 
Utah State Tax Commisison, : Formal Hearing 
: August 18, 2003 
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Page 91 
applicable state statutes, that while there are certain j 
indicia of responsibility which, (inaudible), Mr. 
Stevenson was an officer of the company, he was the one 
third owner, uh, and he had uh authority in fact 
exclusive authority to sign checks on behalf of the 
company. Those are all indicia of a responsible party, 
although he did not have the authority to make the day-
to-day decisions of the corporation and in fact did not 
make those decisions nor did he make decisions with 
respect to the payment of back obligations or any other 
obligations. The second level of analysis which must 
be pursued in case of assessment of a penalty of a 
personal basis for non-payment of corporate liabilities 
is a willful failure on the part of that responsible 
party to either collect, remit or pay over the taxes to 
the state entity. Uh, the legal standard on that, I'm 
sure, will also be the subject of argument but the 
critical focus I believe is on the requirement that 
there be a willful, some willful action on the part of 
Mr. Stevenson uh to participate in a non-payment of 
taxes. The fact before the court and the arguments 
1 that will be presented that I believe will indicate 
that the level of willfulness which is being argued by 
the state is met by the reckless disregard on the part 
| of Mr. Stevenson is the standard that the facts simply 
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MR. 
employed? 
referred 
20 years? 
position 
MR. 
MR. 
HYDE: And 
STEVENSON: 
HYDE: Is 1 
by whom 
Bank of 
chat the 
to that you've been invo 
> 
MR. 
MR. 
STEVENSON: 
HYDE: And 
Page 15 
are you currently 
Utah. 
employer that you've 
lved with for the past 
I've been there IS. 
uh, you testified that your 
there is as a loan officer? 
MR. 
MR. 
your duties? 
MR. 
construction 
for peopl 
building 
known as 
STEVENSON: 
HYDE: And 
STEVENSON: 
Correct 
what are 
• 
the general nature of 
Uh, basically I provide 
loans, financing and 
.e that are either purcha 
a new home. 
MR. HYDE: Are you fami 
Power Communications? 
MR. 
MR. 
relationship 
company, 
treasurer 
MR. 
um, 
MR. 
STEVENSON: 
HYDE: And 
with that? 
STEVENSON: 
my position 
HYDE: Can 
Yes. 
what is 
I was a 
or title 
you reca 
long term financing 
sing an existing or 
liar with an entity 
your affiliation or 
third owner of that 
was secretary 
11 when that company | 
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was organized 
MR. 
99. 
MR. 
the process o 
Page 16 
7> 
STEVENSON: 1 believe it was sometime in 
HYDE: And, (inaudible), describe briefly 
f (inaudible) the concept of the company 
came about, and your involvement in that company, uh, 
(inaudible). 
MR. 
(Air-ree) and 
opportunity, 
and resources 
STEVENSON: Mr. Stefflburg contacted Rich 
myself uh, with a business venture 
urn, he wanted to use our financial backing 
to start him a company for himself. Urn, 
we did not feel at that point that we wanted to just be 
strictly providing money without having the ability to 
know what was 
three of us b 
would run the 
going on and so, urn, we decided to the 
e owners of that particular company. He 
day-to-day operations, he hired and fired 
people, he had a bookkeeper, uh, my sole responsibility 
with him was 
I was the sol 
MR. 
What was the 
to manage and watch the money was used so 
e signer on the checking account. 
HYDE: And did you have any (inaudible). 
nature of the business in which Power 
Communications was involved? 
MR. STEVENSON: It was a company that was 
formed to provide the running of underground cable, 
phone lines, and so on uh, for companies like AT&T, XO | 
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and NextLink, 
in that 
MR. 
type 
MR. 
MR. 
experience in 
business 
MR. 
MR. 
MR. 
for 
MR. 
formation of 
particul 
company? 
urn, SCI and so 
HYDE: Have 
of business 
STEVENSON: 
HYDE:' And 
that partic 
STEVENSON: 
HYDE: How 
STEVENSON: 
on. 
Page 17 
i you had any prior experience 
or < 
No 
Mr. 
snterprise? 
• 
(Terr-ee) had any prior 
:ular (inaudible). 
No • 
about Mr. Stefflburg? 
Yes, he'd been in the 
over 2 0 years. 
HYDE: Duri 
the company, 
ng 1 
uh 
the discussions about 
, did you profess any 
ar expertise in the business operation of 
MR. 
MR. 
operations, d 
STEVENSON: No 
HYDE: During 1 
id you provi de : 
firing decisions or contract 
that? 
MR. 
MR. 
STEVENSON: 
HYDE: Can 
Mr. Stefflburg played in 
company? 
company, 
MR. 
he h 
STEVENSON: 
ired people, 
No 
you 
the 
He 
uh 
the 
the 
the period of the company's 
input into the hiring and 
decisions or anything like 
describe uh, the role that 
operations of that 
was the president of the 
, he let people go. He ] 
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negotiated contracts, urn, 
all the bills 
MR. 
Page 18 
supervised the work, he paid 
, uh, pretty much everything. 
HYDE: Did 
those decisions? 
MR. 
MR. 
STEVENSON: 
HYDE: Did 
hiring and firing or what 
entering into 
MR. 
MR. 
p 
STEVENSON: 
HYDE: Did 
of those particular probl 
MR. 
MR. 
STEVENSON: 
HYDE: Did 
he consult with you on each of 
No, he did not. 
he advise you who he was 
contracts he was signing or 
No. 
he advise you of the progress 
ems? 
No. 
he advise you of the status of 
payments or obligations related to those various 
contracts? 
MR. 
MR. 
STEVENSON: 
HYDE: When 
organized, can you descri 
the money got 
MR. 
No. 
k the company was originally 
be how it was capitalized, how 
into the company (inaudible) operations? 
STEVENSON: 
substantial monies. 
MR. 
MR. 
MR. 
took place to 
Rich here and myself provided 
HYDE: At the inception of the company? 
STEVENSON: 
HYDE: Was 
Yes . 
there also some lending that 
provide money to the company? _J 
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MR. 
financial back 
MR. 
lines of credi 
obligations? 
MR. 
MR. 
yours? 
MR. 
MR. 
those lines of 
MR. 
things If that 
STEVENSON: 
Page 19 
Yes, we secured through our 
.ing lines of credit through Bank of Utah. 
HYDE: And the uh, you know whether those 
t were actually used to meet the funding 
STEVENSON: 
HYDE: And 
STEVENSON: 
HYDE: And 
credit? 
STEVENSON: 
Yes. 
were those lines of credit 
Yes. 
what was the collateral for 
Machinery, uh, equipment, 
nature, and also contract that he 
negotiated, receivable contracts. 
MR. 
1 that were foil 
paying its obi 
HYDE: Can 
owed by the 
igations? 
How was that handled? 
MR. 
Kim Stefflburg 
is ask how the 
information he 
well. 
MR. 
; was going', uh, 
STEVENSON: 
you describe the procedures 
i company in defining and 
Who made what decisions when? 
Basically, urn, the president 
ran the operations that way, all we did 
company was going and based on the 
gave us, we assumed everything was going 
HYDE: When you asked him how the company 
what did he tell you? ] 
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MR. STEVENSON: He would uh, explain and talk 
about contracts that he'd negotiated, work that was 
being provided and so on. Previously, him starting up 
this company, he was in employee of AT&T and the 
contracts that we were getting were from that same 
company that he used to be employed with. 
MR. HYDE: During the year of 200 0, uh, do 
you recall approximately how many times you would have 
discussed the status of the company's operations with 
Mr. Stefflburg? 
MR. STEVENSON: I, I, would assume that I'd 
probably talked to him at least once a month, once 
every two months. 
MR. HYDE: And in those discussions, did you 
discuss uh, the status of the business operations and 
how things were going? 
MR. STEVENSON: We just asked him if, how the 
work was going and how profits were going and so on and 
he was told that everything was going well. 
MR. HYDE: At anytime during the calendar year 
2000, did Mr. Stefflburg advise you of any, of any 
financial difficulties in the operation? 
MR. STEVENSON: No. 
MR. HYDE: Did he ever advise you that uh, 
claims related to any contracts were going unpaid? ] 
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Page 21j 
MR. STEVENSON: No. 
MR. HYDE: Did he ever advise you that 
obligations for withholding taxes were going unpaid? 
MR. STEVENSON: No. 
MR. HYDE: Did you receive any salary from 
Power Communications? 
MR. STEVENSON: No. 
MR. HYDE: Did you perform any day-to-day 
services for the company? 
MR. STEVENSON: No. 
MR. HYDE: Would you describe uh, the 
specific role you had and how you completed that role? 
MR. STEVENSON: Basically, the only thing I 
did for that company was once or twice per month, they 
would, the bookkeeper that he hired would bring over a 
stack of checks. I would just go through one check at 
a time and sign my name on the checks, hand the checks 
back and that was it. 
MR. HYDE: Were you given the invoices that 
supported those checks? 
MR. STEVENSON: No. 
MR. HYDE: Were you given the summary of the 
company contracts? To show which contracts were being 
paid on? 
MR. STEVENSON: No. 
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MR. HYDE: Did 
supporting documentation 
the checks you signed? 
MR. STEVENSON: 
Page 22 
you receive any other 
with respect to payments on 
No. 
MR. HYDE: Do you know whether anyone else 
was hired by the company 
affairs? 
MR. STEVENSON: 
MR. HYDE: And 
MR. STEVENSON: 
MR. HYDE: And 
to deal with his financial 
He hired a bookkeeper. 
you know who that was? 
Her name was Michelle. 
uh, have you had any prior 
involvement with Michelle? Hired you involved in Power 
Communications? 
MR. STEVENSON: 
tax 1, she worked for a, 
I didn't know her. 
MR. HYDE: Did 
hiring position? 
MR. STEVENSON: 
MR. HYDE: And 
(inaudible). 
MR. STEVENSON: 
I believe he hired her from 
a tax preparing company. But 
you have any input into that 
No. 
what did you understand who 
She handled the opening up of 
the mail, getting the invoices, urn, doing payroll and 
providing those checks, she printed out the checks. 
MR. HYDE: Ok. Did you ever tell her which | 
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checks to pre 
MR. 
MR. 
pare or not 
STEVENSON: 
HYDE: Duri 
to prepare? 
No. 
ng the year 2 000, 
Page 23 
did you ever 
request uh, any additional financial information form 
the company, 
Stefflburg? 
MR. 
either of the bookkeeper or of 
STEVENSON: 
I started getting nervous 
Towards the end o 
because a couple 
suppliers that have I happened to know that 
Mr. 
f the year, 
of people, 
were in the 
communications business had made some comments and so, 
I got suspicious. 
MR. 
MR. 
that were ove 
MR. 
you of you of 
MR. 
MR. 
HYDE: What 
STEVENSON: 
kind of comments? 
That we had some 
rdue for payment. 
HYDE: And 
that? 
STEVENSON: 
HYDE: And 
when you received that in 
MR. STEVENSON: 
Mr. Stefflburg, he 
No. 
so what action did 
formation? 
invoices 
ever advise 
you take 
I immediately demanded to see 
information on those invoices to find out w 
not been paid 
MR. 
• 
HYDE: And d 
information to you? 
MR. STEVENSON: 
id Mr. Stefflburg 
No, he had to ask 
hy they had 
provide that 
around with | 
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2 5 
me for about 
MR. 
documentation 
MR. 
over to the p 
MR. 
MR. 
I'm gonna say 
MR. 
the business 
MR. 
Ogden. 
MR. 
location? 
MR. 
in the Bank o 
MR. 
time in the o 
MR. 
a month 
HYDE: 
to you 
• 
Did 
Page 24 
he provide any written 
in response to those questions? 
STEVENSON: 
lace of 
HYDE: 
bus: 
And 
STEVENSON: 
it was 
HYDE: 
office. 
No, I had to physically go 
Lness. 
r when did you do that? 
It was late in the year and 
probably the end of November. 
Where was the business premises 
STEVENSON: 
HYDE : And 
STEVENSON: 
f Utah : 
HYDE: 
ffice o 
It was on Grant Avenue in 
did you office at the same 
I was a block and a half away 
Building. 
And how frequently did you spend 
f Power Communications? 
STEVENSON: I dropped by just to chat 
with the employees once in a awhile just to say howdy 
because I kne 
MR. 
documentation 
w a couple of them. 
HYDE: Had you ever been provided with 
or financial information on the company's 
operations prior to 
it in late 2000? 
this time that you testified about 
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MR. STEVENSON: 
last time I received uh, 
Page 
Early in the year was the 
any financial information. 
25 
received 
problems, 
MR. 
MR. 
MR. 
HYDE: Early in the year 2000? 
STEVENSON: 
HYDE: And 
Yes. 
in the information that you 
early in the year 2000 indicate any f 
del 
MR. 
MR. 
documentation 
inquencies, 
STEVENSON:* 
HYDE: Did 
(inaudible). 
No. 
you ultimately obtain 
with respect to the company's op 
in this November, December time frame in 2000? 
MR. STEVENSON: 
how Robert East, Johnson 
involved, 
going on, 
provide, 
East? 
same time 
is is, when we 
Yes I did, in fact, 
Fulson and Associates 
were finding out what 
I had a new accountant review record 
actually tell us we had problems. 
MR. 
MR. 
at 
MR. 
HYDE: And 
STEVENSON: 
inancial 
uh, some 
erations 
that's 
got 
was 
s and 
when did you first contact Mr. 
Uh, also, I believe 
the end of November. 
HYDE: And when you went over to 
at that 
the 
office, uh, were you given any financial information at 
that time 
cabinets 
? In 
MR. 
and 
November, December time? 
STEVENSON: Uh, we obtained the 
actually had them carted off and 
file 
took them j 
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Page 26 
over to the accountant's office so that they wouldn't 
disappear. 
MR. HYDE: What did you learn from the 
information obtained from the result of that visit to 
the office? 
MR. STEVENSON: Number 1, the taxes hadn't 
been paid in 2000. 
MR. HYDE: What if any actions did you take 
upon obtaining that information? 
MR. STEVENSON: We had a sit down meeting 
with Mr, Stefflburg and he was terminated, we closed 
the doors. 
MR. HYDE: when did that meeting take place? 
MR. STEVENSON: It was either late November 
or first part of December. 
MR. HYDE: How long after your receipt of 
this financial information we talked about until his 
meeting? 
MR. STEVENSON: As soon as we got the 
information from the accountant, I would say it was 
probably a week, two weeks. 
MR. HYDE: And who was involved in that 
meeting? 
MR. STEVENSON: As far as with Mr. 
25 [_ Stefflburg, when he was terminated? 
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MR. 
MR. 
HYDE: Yes. 
STEVENSON: 
myself and him. 
MR. HYDE: Did 
normal business operation 
meeting? 
MR. STEVENSON: 
started trying to get to 
problems. 
MR. 
the problems, 
Page 2 7 
Uh, Brett, (inaudible), and 
you attempt to continue a 
in the company after that 
No. We let everybody go and 
the bottom of all the 
HYDE: And in the getting to the bottom of 
uh, what efforts did you take to identify 
uh, the available assets of the company and the 
potential liens and claims against those assets? 
MR. STEVENSON: 
and we went through along 
through all creditors, we 
Well I enlisted your services 
with the accountant, went 
phone called everyone to 
determine money were outstanding, we still had 
contracts that were being 
get completed so that we 
they owed us released, urn 
cease operations. 
MR. 
an obligation 
MR. 
obligation. 
HYDE: And 
outstanding 
STEVENSON: 
finished up that we needed to 
could have those funds that 
, that's what we were doing to 
at that time was there still 
to the Bank of Utah? 
Yes, it was our biggest 
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NextLink made 
MR, 
testimony you' 
payment to 
HYDE: So 
ve already 
Page 3 7 
Bank of Utah basically. 
in the discussion based on the 
provided, the Bank of Utah uh, 
had a lien and there were efforts made to, I know you 
have the 
what was 
would be 
prior claims to various contractors, uh, and 
the procedure uh, whereby the Bank of Utah uh, 
paid, 
of Utah would 
transaction? 
MR. 
what was ; 
received ii 
STEVENSON: 
TAPE 1 SIDE 1 ENDS 
MR. HYDE: Uh, 
proffer and (inaudible) 
MR. 
THE 
MR. 
^our understanding of the Bank 
bs payment (inaudible) 
Urn, basically that 
P-5, together with that brief 
FRANCIS: No objection. 
COURT: P-. 
HYDE: I'm 
been marked as exhibit P 
identify 
NextLink 
this 
MR. 
made 
MR. 
the testimony 
Utah, uh , had 
particular 
STEVENSON: 
payment to 
HYDE: So 
5 is received. 
now going to show you what has 
-6. And ask if you can 
set of documents. 
This is basically where urn, 
Bank of Utah basically. 
that in the discussion based on 
you've already provided, The Bank of 
a lien and 
your behalf acquired the 
there were efforts made to, on 
claims of various contractors 
uh, and what was the procedure uh, whereby the Bank of | 
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Utah uh 
how the 
Page 3 8 
, would be paid, what was your understanding of 
Bank Of Utah would receive its payment in 
connection with this transaction? 
MR. STEVENSON: Urn, basically that XO would 
be paying their payment and I would go directly to Bank 
of Utah to satisfy their lien. 
MR. HYDE: Ok, and I'll direct your attention 
to the second page of this exhibit, uh, P-6, I'll 
represent to you that that is a letter dating July 
27th, 2001, uh addressed to Carolyn Cox as the attorney 
for the 
briefly 
is that 
Bank of Utah, would you please review this 
the terms of that letter? 
MR. STEVENSON: Basically what it's stating 
we were working to get all those (inaudible), 
all those claims personally and uh, in doing so, XO 
Communications would release their lien situation and 
provide that 
MR. 
recollection, 
money to Bank of Utah. 
HYDE: And to the best of your J 
do the terms of the letter accurately set 
forth the negotiations that were conducted with the 
Bank of Utah 
MR. 
MR. 
for resolution (inaudible)? 
STEVENSON: Yes. 
HYDE: And was that in fact consummated 
as outlined in that letter? 
MR. STEVENSON: Yes. 1 
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first 
MR. 
page of 
the signature 
presi 
that 
MR. 
dent of 1 
MR. 
HYDE: And 
the exhibit 
Page 3 9 
directing you attention to the 
,, P-6, uh, do you rec 
on that document? 
STEVENSON: 
the Bank Of 
HYDE: And 
ognize 
Yes, it's senior vice 
Utah. 
uh, is it your unders 
this particular document is the evidence 
consummation of the transaction from the Bank 
P-6, 
been 
that 
check 
Bank 
MR. 
MR. 
STEVENSON: 
HYDE: Um, 
(inaudible). 
THE 
MR. 
COURT: P-6 
HYDE: I'm 
marked as exhibit P-
particul; 
MR. 
and the 
of Utah. 
MR. 
or excuse me, 
of documents, 
a.r group of 
STEVENSON: 
Yes. 
with the admission of 
J is received. 
now going to show you 
7, and ask if you can 
documents. 
I believe that this 
release, legal release from XO p 
HYDE: Looking at the very last 
tanding 
of the 
of Utah? 
exhibit 
what's 
. identify 
is the 
ayable to 
page on, 
the next to the last page of that packet 
this appears to be the third page of the 
document entitled, Agreement and Final Waiver 
and E 
page? 
ischarge 
MR. 
, do you recognize the signature 
STEVENSON: Yes . 
Release 
on that 
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of your 
MR. HYDE: 
client? 
MR. 
MR. 
The 
STEVENSON: 
HYDE: 
Power Communications 
page of 
a check 
MR. 
MR. 
fact is, is this the 
Yes. 
Page 4 0 
signature 
Once uh, as representative of 
, and then again as an individual 
STEVENSON: 
HYDE : 
the'document 
MR. 
And 
was 
STEVENSON: 
Correct. 
can you tell me what 
supposed to do? 
Uh, just looks like 
and the check stub. 
MR. HYDE: 
the first 
a copy of 
Looking at that check, uh, can you 
deduce what the purpose of that check was? 
the pay 
MR. STEVENSON: 
off what was 
came directly 
MR. 
the terms of ' 
Urn, basically the amount is 
owed to the Bank of Utah 
from XO. 
HYDE: And 
when it 1 
do you recall uh, generally 
this agreement that you executed 
(inaudible) the fact 
we were 
MR. 
(inaudible). 
STEVENSON: Urn, basically it's j 
warranting that all the work was done 
and so on and 
payment 
MR. 
requested by : 
MR. 
releasing any claims against XO 
HYDE: 
XO as a 
And 
prec 
STEVENSON: 
ust uh, 
properly 
for the 
did that release then 
:ondition? 
Yes. 
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Page 66\ 
: And could you explain quickly 
how you constructed the amount of, that is 
that notice? 
amount of 
corporate 
MS. MCCHRISTIAN: The amount due 
actual tax 1 
debt. 
MR. FRANCIS 
for the second, third 
to stipul< 
reflected 
MS. 
MR. 
reflected in 
is the 
that's remaining unpaid for the 
: As a result of filed returns 
and fourth quarter of 2000? 
MCCHRISTIAN: That's correct:. 
FRANCIS 
a.te that the 
I believe that council is going 
amounts are accurate 
from the returns and that all of 
requirements of this, 
(inaudible 
again. 
r 
(inaudibl< 
B) . 
MR. 
THE 
MR. 
MR. 
THE 
MR. 
as opposed to letter 
HYDE: That is correct. 
COURT: 
FRANCIS 
Ok. 
and 
those 
of, uh, 
: There will, (inaudible) try 
HYDE: That is correct. 
COURT: 
FRANCIS 
s) Rl . 
THE 
MR. 
1 testimonies. 
COURT: 
FRANCIS 
Ok. 
: There's a little, I would 
Ok. Um, Rl is received. 
: Now I'm showing you (inaudible) 
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to pay payroll to employees without paying their 
withholding, you are preferring the employee as 
creditors of the corporation over the government and 
therefore you have personal responsibility. This case 
does set forth the criteria on which loans by corporate 
principals to a corporation or (inaudible) continuation 
of business operations may result in a finding of 
willful conduct by preferring other creditors over the 
government entity. There are several cases that cite 
Sorenson and in each case, there are funds advanced by 
corporate principle to be ongoing operating expenses, 
in this case, payroll expenses of the corporation under 
circumstance where other funds of the corporation maybe 
unencumbered. One of the critical elements which is 
indicated in the, in the brief and it's clarified in 
the statute, is that, the preference of creditors is 
reversed in order to meet the local (inaudible) 
probation, relates only when unencumbered funds are 
used. Uh, the statute and the case law, uh, does not 
impose a penalty on corporate principal who takes steps 
to remit encumbered funds to the holder that encumbers. 
Now because of the legal priority established by the 
leaning of the security interest, and the tax claim 
being an unsecured claim, uh, the payment of the 
secured claim, or the use of encumbered funds to pay 
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that secured claim cannot be the basis of a 
determination of local preference of a creditor or tax 
lien. And that is, that is not disputed (inaudible) 
case law, all of the case law deals with this position 
of unencumbered funds. The circumstances were leading 
in this case. AS indicated by the facts that have been 
presented and articulated in memorandum, are that, Mr. 
Stevenson never made any loans to the corporation. He 
never put any funds into the corporate bank account, 
and at no time from the time learned of these * 
delinquencies and problems has any amount been 
dispersed by the corporation for any ongoing expenses 
or the payment of any creditors other than the secure 
claim of the Bank of Utah? Those facts, which are the 
only facts in evidence respect to this (inaudible) of 
corporate funds, do not come with ending out of 
Sorenson. And cannot be debated as a determination but 
we'll, now the respondent argues that uh, by a brought 
reading of using personal funds for corporate purposes 
that we incline to preference for other creditors, 
there is a problem in strange for a feel on that 
definition. If you were to accept the definition at 
the (inaudible) as being proposed by uh, the state at 
this point. It is very close to imposing upon every 
corporate officer a duty as soon as he becomes aware of 
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a, an unpaid tax liability to affirmately use his 
personal to pay the taxes or is offered the risk of 
being in position of a tax penalty. There is no case 
law anywhere that draws that conclusion because the use 
of one's personal funds, based upon one's personal 
obligations or interests, has nothing to do with 
whether or not a corporation is preferring a particular 
creditor or the taxing entity and now I think is where 
the line should be drawn. What happened in this case 
is Mr. Stevenson used his personal funds to purchase 
the claims of creditors with Power Communications. 
When that transaction was completed, and based on the 
documentation, that's all been presented into evidence, 
! 
Mr. Stevenson required, or bought those claims just 
like you would buy an apple or a carrot or any other 
asset. And holding those claims was still entitled to 
receive money based on those claims from Power 
| Communications. So as far as Power Communications is 
concerned, its debts were not satisfied and the funds 
were not available to Power Communications or used for 
Power Communications purposes. They were used by a 
corporate principle for his own purposes. And while 
i that use had something to do with Power Communications, 
in that it ultimately permitted a payment of encumbered 
funds to a secured creditor, the (inaudible) covered by | 
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his secured creditors doesn't fit within the 
(inaudible) in any event. And so at any (inaudible) in 
the analysis, I do not believe there is a sufficient 
factual basis for a determination that the provision of 
the Sorenson case are met, I point out one other 
distinction in the Sorenson case that I believe is 
critical. The penalty decision which is cited in our 
materials which is the 10th circuit tape, controlling 
in our jurisdiction as far as federalize is concerned, 
accepts and recognizes a reasonable cause of defense to 
be in position of penalties. Uh, and the reasonable 
cause defense uh, is a defense where even under the 
circumstances of the case, and they're all 
circumstances of the case, the non-payment of the 
taxes, uh, in the actions made by the responsible 
parties show that the responsible parties acted 
reasonably appropriately and quickly to do what he 
could do and at the non-payment was essentially outside 
his control, notwithstanding those efforts, that that's 
reasonable activity, reasonable cause will be a defense 
to the assessment of the penalty. It is interesting 
that in the Sorenson case, which comes out in the 9th 
circuit, the reasonable cause defense is expressly 
rejected and so, the reasonable activities of the 
principal in the Sorenson were on abatement. And, the 
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case does uh, discuss that reasonable cause and 
specifically indicates that it's not available in Mr. 
Sorenson's case. But I believe that it is available 
with respect to Mr. Stevenson. The second issue is, 
well, let's go down to the third one, and come back to 
the second, last, because I, the state, uh, while the 
state makes an argument that I believe there is, it is 
not a significant argument nor is there any factual 
basis uh, to support it, and that is, the failures when 
investigator corrects mismanagement, and they decided 
they didn't have a notice that tax was not or is not 
being collected, now, under that subdivision, many of 
the cases have, (inaudible) defined a line of 
demarcation which is a point at which the individual 
becomes aware that the taxes aren't being paid. Once 
that happens, then there is a significant increase in 
the burden on responsible party that acted 
appropriately. In subsection 3 of 59-1-302 7b, 
articulates that. That, once there is, and I'll have 
you notice that the tax was not, or is not being 
collected, there is a failure to investigate or correct 
mismanagement. That facts in this case is, are that, 
Mr. Stevenson became aware that the tax was not being 
collected. In the November December timeframe. The 
25 | fact also that the medium upon his becoming aware that 
DEPOMAX REPORTING, INC (801) 328-1188 
A-34 
xvuiiu-rage 
Page 91 
he took significant steps to cut off, absolutely 
prevent continuing mismanagement in (inaudible) of 
corporate funds or any other continuation of the 
involvement of Mr. Stefflburg in the operation. So the 
evidence before this court today is that, Mr. 
Stevenson, once he was aware of the circumstance took 
immediate action and so I don't believe there is any 
basis to say that if you fail to investigate or correct 
mismanagement once he had notice that the tax was due 
and not being paid. So I don't believe there is any 
basis under that particular sub section. The other sub 
section and perhaps that argued most vigorously by the 
state is that there was a reckless disregard of obvious 
or known risks which resulted in a failure to collect, 
account for and failed to taxes. On that issue, uh, 
the memoranda again cites case law which addresses 
those issues. Uh, and that's also addressed in a 
(inaudible) memorandum, uh, by the petitioner that's 
been filed with the commission, and I would like to 
address that for just a minute and that's where we get 
to uh, the Hammond decision which is cited in the light 
upon, by the respondent. The, the willfulness 
requirement uh, first of all, uh, excludes negligence 
as a basis for a finding of the kind of conduct 
necessary to impose the statutory penalty. And the 
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cases that are out there uniformly uh, indicate that 
negligence, when there's a showing of negligence is not 
a sufficient basis for the imposition of the statute. 
There had to be something more than negligence and 
that's something is willful or reckless, reckless 
disregard of uh, of known facts or known circumstances 
that would give rise to the non-payment of the taxes. 
Reckless disregard of obvious or known risks. The 
question then becomes what is an obvious or known risk 
and what constitutes reckless disregard of that risk in 
order to meet the willfulness standard. And the cases 
are articulated and particularly the hand decision of 
the court claims, deals with it I think very well and I 
think that cases are out there are essentially 
consistent with the Hammond analysis and that is that, 
and I'll just give you some of the factionary 
(inaudible) at hand. The principle in the Hammond case 
was involved in several companies. The first company 
that he was involved in uh, again, which is there is a 
proposed assessment of the penalty; he hired an 
individual as a financial controller. Now he had all 
(inaudible), he decided well, it's going to be paid or 
not paid, and he hired a financial controller for his 
company and in during this controller's employment, the 
controller uh, became delinquent in payment of the 
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any prior tax delinquency problems than Mr. Stefflburg 
had been involved in or that Mr. Stevenson was ever 
aware of, that we need to impose a duty upon Mr. 
Stefflburg to, or not on Mr. Steffleburg, but on Mr. 
Stevenson to affirmatively know everything about what's 
6 j going on in the company because if he doesn't, that 
reckless disregard of a known risk. The (inaudible) 
talks about known risks and it's interesting to know 
why ability is found of a corporate principle who even 
had had tax non compliances in other corporations 
previously. But was involved in this situation where 
12 j his financial controller, while there had been known 
delinquencies did occur with that financial controller, 
there was not prior history of the delinquencies with 
that controller and therefore the court found no reason 
for that principle to be wary of tax non-payment issues 
with respect to that corporation. And the significance 
is the difference between negligence and willful 
conduct or reckless disregard. The issues that are 
being talked about here today, and Mr. Stevenson 
acknowledges uh, hindsight is a wonderful thing and if 
he had it to do over again, he would (inaudible) do a a 
whole lot of things differently. That perhaps, this 
acknowledgment (inaudible). He could have been more 
diligent, but, was the could have been more diligent 
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u 111 EAST BROADWAY SUITE 1000 *, SALT LAKE CITY. UT 84111 
801-983-4550 
64 1278/611 
PAY Eighty-Three Thousand Two Hundred Eleven Dollars And 41 Cents* 
OATE 
07-DEC-01 ******* 
AMOUNT 
$83,211.4! 
IO THE BANK OF UTAH FOR THE BENEFIT OF TOW 
ORDER 2605 WASHINGTON BLVD 
OF OGDEN, UT 84401 
TWO SK3NATURES*£QUtftEO f=0« AMOUNTS OVER *500 000 
VCXO AFTER 90 DAYS 
«• eooooag,E.2Q,«' i:oe,iu27aa«: 3assia3LRR«' 
<C G*«e. Inc. MO-7XM2 U 
XO Communications, Inc. 801-983-4550 
OATE: 0r-DEC-Oi VEN0ORNAM& BANK OF UTAH FOR THE BENEFIT OF TOW No. 2000086626 
INVOICE NO. INVOICE DATE DESCRIPTION DISCOUNT AMOUNT NET AMOUNT 
0001NA 
0001N 
0002N 
14-MAR-01 
13-OCT-01 
27-OCT-01 
FIBER INSTALLATION (LEGAL ISSUE 
FIBER INSTALLATION (LEGAL ISSUE 
FIBER INSTALLATION (LEGAL ISSUE 
0.00 
0.00 
0.00 
0 00 
35,506.65 
42,950.03 
4,754.73 
$83,211 41 
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U JAN 1 8 2002 
AGREEMENT AND FINAL WAIVER, RELEASE AND D I S C H A R ^ l l ^ ^ 
This AGREEMENT AND FINAL WAIVER, RELEASE AND DISCHARGE is made 
this )5r day ofy/^, 2001, by and between Tower Communications ("Tower"), Eric Stevenson 
("Stevenson"), Brett Cherry ("Cherry") and XO Utah, Inc., formerly known as NEXTLINK 
UTAH ("XO"). 
RECITALS 
A. In September 2000, XO and Tower entered into an agreement under which Tower 
was to provide construction related services to XO in connection with the construction of certain 
fiber optic lines, a project known as the "DLJ Direct" Project ("Project"), located in Sandy, Utah. 
B. The Project was finished in approximately October 2000. 
C. Eric Stevenson ("Stevenson") and Brett Cherry ("Cherry") are shareholders of 
Tower. 
D. Stevenson has acquired by assignment from the subcontractors on the Project 
certain rights held by the subcontractors in connection with the Project ("Assigned Rights"). 
NOW, THEREFORE, in consideration of the promises and the mutual covenants and 
agreements set forth herein, Tower, Stevenson, Cherry and XO, intending to be legally bound, 
agree as follows: 
1. XO agrees to pay Tower $83,211.41 within 10 (ten) days of the execution of this 
Agreement. Such amount shall be paid by check made out Bank of Utah for the benefit of Tower 
Communications. 
2. Contemporaneous upon execution of this Agreement, Tower agrees to provide XO 
with a release in a form satisfactory to XO from the Bank of Utah approving payment by XO to 
Tower hereunder and releasing any claims the Bank of Utah might have against XO with respect 
to the Project and payments related to the Project. XO*s duty to pay Tower pursuant to paragraph 
1 is contingent upon Tower's providing such release. 
3. Tower, for itself, its officers, agents, successors and assigns and anyone claiming 
through or under it, hereby waives, releases and forever discharges XO and all present and future 
owners of the Project and their respective parent companies, affiliates, subsidiaries, successors, 
assigns, agents, employees, lenders and sureties (hereinafter "Releasees") of and from all causes of 
action, suits, debts, accounts, bonds, contracts, promises, damages, liens, encumbrances, 
judgments, claims and demands whatsoever, in law or equity, known or unknown, accrued or 
unaccrued, which Tower ever had, now has or might hereafter have against Releasees jointly or 
separately, in any way connected with, related to or arising out of the aforesaid relationship and 
*IOS957v1 
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contract and/or the performing and/or furnishing of any work, labor, services, materials and/or 
equipment for the Project. 
4. Stevenson and Cherry, for themselves, their successors and assigns and anyone 
claiming through or under them, hereby waive, release and forever discharge XO and all present 
and future owners of the Project and their respective parent companies, affiliates, subsidiaries, 
successors, assigns, agents, employees, lenders and sureties (hereinafter "Releasees") of and from 
all causes of action, suits, debts, accounts, bonds, contracts, promises, damages, liens, 
encumbrances, judgments, claims and demands whatsoever, in law or equity, known or unknown, 
accrued or unaccrued, including the Assigned Rights, which Stevenson and Cherry ever had, now 
have or might hereafter have against Releasees jointly or separately, in any way connected with, 
related to or arising out of the aforesaid relationship and contract and/or the performing and/or 
furnishing of any work, labor, services, materials and/or equipment for the Project. 
5. Tower, Stevenson and Cherry hereby certify and warrant that all work, labor, 
services, materials, wages and/or equipment engaged, used and/or contracted for by them in 
connection with the Project have been paid in full and that Tower, Stevenson and Cherry will hoi 
the aforesaid Releasees harmless against all Mechanics and/or Materialmen's liens, claims, 
demands, damages, costs or other lieas or encumbrances, including claims pursuant to Utah Code 
Ann. §§ 38-1-5, et seq. and 14-2-1, et seq., in any way connected with, related to or arising out of 
any claim for compensation by any other party for work, labor, services, materials, and/or 
equipment incorporated into, performed or furnished for the aforesaid Project and any premises 
connected thereto by Tower, Stevenson and Cherry, or any of their subcontractors, materialmen or 
suppliers. 
6. Should any part, term or provision of this Agreement be decided or declared by the 
Courts to be, or otherwise found to be illegal or in conflict with any laws of the State of Utah, or 
the United States, or otherwise be rendered unenforceable, or ineffectual, the validity of the 
remaining parts, terms, portions or provisions shall be deemed severable and shall not be affected 
thereby, providing such remaining parts, terms, portions or provisions can be construed in 
substance to constitute the agreement the Parties intended to enter into in the first instance. 
7. Each party represents and warrants that no other person or entity has, or has had, 
an interest in the claims, demands, obligations or causes of action referred to in this Agreement, 
except as otherwise set forth herein; that each party has the sole right and exclusive authority to 
execute this Agreement and receive the sums specified in it; and that neither party has sold, 
assigned, transferred, conveyed or otherwise disposed of any of the claims, demands, obligations 
or causes of action referred to in this Agreement. 
8. This Agreement contains the entire agreement of the parties relating to the subject 
matter hereof, and supersedes all prior agreements and understanding with respect to such subject 
matter. The parties have made no agreements, representations, or warranties>elating to the 
subject matter of this Agreement which are not set forth herein. 
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9. This Agreement shall be construed in accordance with the laws of the State of 
Utah, notwithstanding the operation of any conflict or choice of law statutes or decisional law to 
the contrary. 
10. In the event legal action is necessary to enforce the terms of this Agreement, the 
prevailing party in such action shall be entitled to recover, iij addition to any other remedy, its 
attorney's fees and costs incurred in prosecuting such action . 
This FINAL WAIVER, RELEASE AND DISCHARGE has been executed this _/SHay of 
AWruU/,2001. 
Tower Construction, Inc. 
Brett Cherry 
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XO Utah, Inc. 
By: , £fr)/& 
Its: ATKA- cX^ /hs,/>zJ-
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